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)

Mr. Nicholson’s Response to the

State’s Request for a Bond Increase


COMES NOW Jason Nicholson by and through his attorney of record, Kevin D. Adams, and responds to the State’s motion to increase Mr. Nicholson’s bond. In support of this motion Counsel for the Defendant shows the Court the following: 

Procedural Background

On Wednesday March 16, 2005 Mr. Nicholson and his co-defendant, Charles Clay Spicer, were charged with one count of First Degree Misdemeanor Manslaughter in violation of Title 21 O.S. § 711. At that time the defendant’s bond was set at $25,000 for each defendant. 
At the time charges were filed against Mr. Nicholson he was in Kansas City, Missouri. After Mr. Nicholson became aware of the charges he drove back from Kansas City and surrendered himself to the Tulsa County Sheriff’s office on the morning of March 17, 2005. Mr. Nicholson’s friends and family pooled their money and arranged for Mr. Nicholson’s bond. At the time Mr. Nicholson surrendered himself he believed that he would have to sit in jail until the case was resolved because he was without the money to afford bond. 
On Friday March 18, 2005, the decedent’s mother Debbie Henry was quoted in the Tulsa World complaining about the amount of the bond and complaining that it did not take longer for  Mr. Spicer to bond out of jail. “It would have been real nice if they would have made it difficult for him to bond out.” Quote of Debbie Henry, Tulsa World, Page A19 March 18, 2005. In the same article Tim Harris, Tulsa County District Attorney was quoted as announcing his plans to seek this bond increase. (See attached Exhibit A)
On March 18, 2005 the Tulsa county District Attorney filed a motion asking that the bond for both Mr. Nicholson and Mr. Spicer be increased. 

BASIS OF THE STATE’S MOTION
In the state’s motion the state listed 4 basis, to support the request for increased bond in this case. 
Pursuant to 22 O.S. 1109 (2001 & Supp.), Article II, Section 8 of the Oklahoma Constitution, and Brill v. Gurich, 965 P.2d 404 (Okla. Cr. 1998), AND Amended Administrative Order, CV-04-08 moves this court to increase the amount of bond set in the above styled matter. 

Motion to Increase Bond to Conform to Tulsa County Bond Schedule Pursuant to Amended Administrative Order, CV-04-08

ARGUMENTS AND AUTHORITIES


In the State’s motion the state gives Title 22 O.S. § 1109 as authority for the increased bond. That statue reads:
When proof is made to any court, judge or other magistrate having the authority to commit on criminal charges, that a person previously admitted to bail on any such charge is about to abscond, or that his bail is insufficient, or has removed from the state, the judge or magistrate shall require the person to give better security, or for default thereof cause him to be committed to prison; and an order for his arrest may be endorsed on the former commitment, or a new warrant therefor may be issued by such judge or magistrate, setting forth the cause thereof. 

Title 22 O.S. § 1109 (emphasis added) 

Title 22 O.S. § 1109 requires that proof of one of three conditions be made before the court require an increased bond. Those conditions are;
1. The person “is about to abscond.”

2. The person’s “bail is insufficient”

3. The person “has removed from the state.”

The state has not alleged nor is there any proof that Mr. Nicholson “is about to abscond” or “has removed from the state.” On the contrary when Mr. Nicholson was informed of the warrant he returned from out of state to surrender himself less than twenty-four hours after the issuance of the warrant. Mr. Nicholson has employment, has a residence in Tulsa, has strong family ties to Tulsa, has lived in Tulsa the majority of is life and has absolutely no plans to leave the state. 
The only basis according to Title 22 O.S. § 1109 that the State cites for the increase in the bond is the assertion that the “bail is insufficient”. In support of that assertion the state refers this Court to the Tulsa County Bond Schedule. In its motion state asserts that “The Presiding Judge of the District Courts of Tulsa County, Oklahoma entered an Administrative Order in Tulsa County case CV-04-08 which established the Tulsa County bond schedule for all offenses. According to this schedule, bond for the offense of Manslaughter, First Degree should be initially set at twice this amount: $50,000 per Defendant.” Motion to Increase Bond to Conform to Tulsa County Bond Schedule Pursuant to Amended Administrative Order, CV-04-08, paragraph 3. 

However, the Amend Administrative Order CV-04-08 amended CV-2002-18 to provide for the addition of 5 offenses. What the state failed to cite in its brief was that “the pre-set bond schedule shall not affect the discretion of a judge of the Tulsa District Court to initially set a higher or lower bond without a hearing or to raise or lower the bond initially set in any given case provided a proper hearing is held with all parties present.” (See attached Exhibit B, Administrative Order, CV-2002-18, emphasis added) 
The pre-set bond schedule does not stand for the proposition that the “bond for the offense of Manslaughter, First Degree should be initially set at twice this amount: $50,000 per Defendant” as alleged in the state’s motion. 
The pre-set bond schedule stands for the proposition that if an individual were charged with Manslaughter, First Degree that the “David L. Moss Center and the Tulsa County Clerk’s office are hereby authorized to release any Tulsa County prisoner who posts the bond set forth in the current pre-set bond schedule for each criminal count for which said prisoner is charged.” (See attached Exhibit B, Administrative Order, CV-2002-18) 
In fact the stated purpose of the pre-set bond schedule as described in Administrative Order, CV-2002-18 is “for use by the David L. Moss Center and the Tulsa County Clerk’s Office for the purpose of establishing a pre-set bond schedule to allow expedited releases from the Tulsa County Jail.” (See attached Exhibit B, Administrative Order, CV-2002-18, emphasis added) 

The interpretation that the state is attempting to give to the pre-set bond schedule is not only contrary to the plain language of Administrative Order, CV-2002-18, it is contrary to a published Attorney General’s Opinion. In Question Submitted by: The Honorable Ben Robinson, State Senator, District 9, 2000 OK AG 61, Drew Edmondson the Oklahoma Attorney General gives an overview of Bail in Oklahoma and offers the opinion that;
Accordingly, judges may not promulgate administrative rules that mandate the use of a bail schedule based on the crime of which a defendant is accused.

In Question Submitted by: The Honorable Ben Robinson, State Senator, District 9, 2000 OK AG 61, Paragraph 18. 

THE BOND SET IN THIS MATTER IS CONSISTENT WITH THE AMOUNT

OF BOND SET IN OTHER SIMILAR CASES HAVE BEEN HANDLED

In the state’s motion the state alleges that the bond is insufficient for the charge of Manslaughter, First Degree. However, defense counsel has found three similar cases where the charge was Manslaughter, First Degree and the allegation was one of a fatal punching and in each of the cases bond was initially set at $25,000 or less. In one of the cases the bond was set at $10,000. 
· In the case of State v. Carlos Aturo Figueroa, Tulsa County Case No. CF-2001-5643 Judge Sarah Day Smith set a $25,000 bond on a first-degree manslaughter case with allegations of a fatal punching. The allegations in that case were quite similar to the allegations in the present case. (See attached exhibit C, Tulsa World Articles) Mr. Figueroa’s case was resolved on January 10, 2003 with a 13 year sentence, with all but 9 months suspended. 
· In the case of State v. James Bradly Kohler, Tulsa County Case No. CF-2000-2339 Judge Messler set a bond of $10,000 bond on a first-degree manslaughter case with allegations of a fatal punching.  The allegations in that case were similar to the allegations in the present case. (See attached exhibit C, Tulsa World Articles) Mr. Kohler’s case was dismissed on February 12, 2001 by Judge Morrissey after the defense’s demur was sustained at trial. 
· In the case of State v. Josh David Schemm, Tulsa County Case No. CF-2003-711 a bond of $25,000 was originally set on a first-degree manslaughter case with allegations of a fatal punching. The allegations in that case were quite similar to the allegations in the present case. However, in this case Mr. Schemm’s defense counsel filed a motion for a bond reduction and the Assistant District Attorney representing the state agreed to a bond reduction to $20,000. (See attached exhibit C, Tulsa World Articles) Mr. Schemm’s case was resolved on March 2, 2004 with a 5 year deferred sentence, that included a 90 day jail term. 
MR. NICHOLSON IS PRESUMED INNOCENT OF THE CHARGES AGAINST HIM
We first want to reiterate that our constitutional provisions guarantee the right to bail to an accused in a criminal case subject to limited exceptions. This guarantee is based upon the legal principle that a person accused of a crime is presumed to be innocent of the charged offenses and shall be admitted to bail until his or her guilt has been determined. See Petition of Humphrey, 1979 OK CR 97, 601 P.2d 103, 106. Unless this right to bail before trial is preserved, the presumption of innocence will lose its meaning. See Stack v. Boyle, 342 U.S. 1, 4, 72 S.Ct. 1, 3, 96 L.Ed. 3 (1951). 

Brill v. Gurich, 1998 OK CR 49,paragraph 3; 965 P.2d 404 (Okla. Cr. 1998) 

IT IS IMPROPER FOR BAIL TO BE USED FOR A PUNITIVE PURPOSE
The judges of this State have a duty and responsibility to apply the law and, further, in these matters they must ensure bail is not used as a tool of punishment. Because of the constitutional mandate, bail must be set in a reasonable amount to ensure the presence of an accused at future proceedings, and the denial of bail is allowed under very limited circumstances. 
Brill v. Gurich, 1998 OK CR 49,paragraph 4 ; 965 P.2d 404 (Okla. Cr. 1998) 
Mr. Nicholson has already demonstrated that the bond is sufficient to ensure his future presence in this case. Mr. Nicholson voluntarily returned from out of the state of Oklahoma and surrendered himself to the Tulsa County Sheriff’s office. At the time of Mr. Nicholson’s surrender he believed that he would not be able to make bail. And it would be improper to raise Mr. Nicholson’s bail to make it difficult for him to get out of jail in order to exact punishment on Mr. Nicholson. 
OTHER FACTORS


In the state’s motion the state alleges that the allegations against the Defendants involve significant risks to the health, safety and welfare of the community. Mr. Nicholson is charged with behavior that under normal circumstances would be a misdemeanor, but for the death of Scott Bolton. 


The state alleges that “the likelihood of the Defendant’s conviction is strong involving these allegations.” The state also alleges in that the “attack” “was captured by a video surveillance camera” and “defendants Spicer and Nicholson are see walking away from Mr. Bolton and his mortal injury.” However, there are a few facts concerning the “likelihood of the defendant’s conviction” that the state neglected to place in its motion: 
1. The “video” that the prosecution refers to does not even show a punch being thrown. 
2. The images shown on the “video” are of too poor quality to identify
3. This case was presented to the multi-county grand jury for the period of 3 months and the grand jury did not issue an indictment. 

4. That the state is without any witness that can even testify that a punch was thrown

5. That the state is without any witness that can testify that Mr. Nicholson ever threw a punch. 

6. That the state has no admissions by Mr. Nicholson

7. That evidence exist that after Mr. Bolton was unconscious that Mr. Bolton was dropped repeatedly on his head by his friend, Bobby Standley, and that witnesses will state the sound of Mr. Bolton’s head striking the ground “sounded like a bowling ball being dropped against the pavement”. The repeated dropping of Mr. Bolton by his friend raises a serious causation issue in this case. 
8. That it is the defense counsel’s understanding that these series of photographs that the state refers to as a “video” supports the contention that Mr. Bolton was dropped on his head repeatedly by Mr. Standley. 

9. That the state cannot even say how many individual’s were present when Mr. Bolton was injured, much less that Mr. Nicholson was the one that injured him
Furthermore, since the state used the multi-county grand jury to investigate an alleged crime that occurred only in Tulsa County there is a serious legal question as to whether all of the evidence the state gained through the grand jury investigation is illegally obtained and therefore subject to a motion to suppress. (See Attached Exhibit D, Motion to Prohibit The Attorney General From Continuing to Investigate Allegations Involving Jason Nicholson)  

The state also alleges that “attempts to locate the Defendants by law enforcement during the pendency of the investigation were futile.” That is not true. In the state’s own affidavit for a search warrant dated September 23, 2004 Detective Jeff Felton stated that Det. Pl. C. Stout spoke with Mr. Nicholson and after speaking with Mr. Nicholson received a call from present counsel. (See Attached Exhibit E) The state seems to imply that Mr. Nicholson did not work within the system. That is not true. Mr. Nicholson retained counsel and followed the advise of counsel. The state seems to suggest that this Court should punish Mr. Nicholson for following the advise of counsel and exercising his constitutional right. 
In the state’s motion they footed noted that fact that Defense Counsel advised detectives that if charges were filed that “they would make their clients available.” And that is exactly what happened. In fact it was Defense Counsel that contacted Tim Harris on the morning of March 16, 2005 to inquire whether the Tulsa Police were attempting to arrest Mr. Nicholson and then Mr. Nicholson returned to Oklahoma voluntarily upon being informed by counsel of the pending charges. 
UNDUE HARDSHIP
Mr. Nicholson’s friends and family pooled their money together and bonded Mr. Nicholson out of jail before they were aware of the state’s intention to seek a bond increase. Mr. Nicholson’s friends and family have spent and/or obligated themselves for a total liability of $2,500 just to get Mr. Nicholson out of jail. If this court increases Mr. Nicholson’s bond that money will likely be wasted, if the family is unable to raise the additional money for the increased bond. 
 
Mr. Nicholson has always maintained his absolute innocence to these charges and is anxious to prove his innocence in a Court of law. 


Therefore the Mr. Nicholson request that this Court deny the motion to increase the bond in this matter and allow Mr. Nicholson to continue free on his present bond.  

Respectfully Submitted,



































_________________________

Kevin D. Adams, OBA# 18914

1717 S. Cheyenne

Tulsa, OK 74119  









(918) 587-8100

CERTIFICATE OF DELIVERY
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Tulsa County District Attorney’s Office



500 S. Denver
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